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withdraws from the case, and in his stead another judge is desig- 
nated. The reason assigned by the court is both rational and 
within the spirit of the act : 

"And the reason is easy to divine. To commit to the judge a 
decision upon the truth of the facts gives chance for the evil 
against which the section is directed. The remedy by appeal 
is inadequate. It comes after the trial and if prejudice exists 
it has worked its evil and a judgment of it in a reviewing 
tribunal is precarious. It goes there fortified by presump- 
tions, and nothing can be more elusive of estimate or deci- 
sion than a disposition of a mind in which there is a per- 
sonal ingredient." 

Despite the dissenting opinions of Justices Day and McRey- 
nolds, it is believed that the decision of the court is correct and 
within the spirit of the section. It is in full accord with the pro- 
gressive tendency of the day. Justice is not frustrated ; on the 
contrary, it is assured by removing any possible suspicion of prej- 
udice, by removing the judge upon belief of prejudice and facts 
gleaned from other sources that may establish prejudice. Justice 
is not seriously hampered, for the act allows but one sling, one 
affidavit and only one. No harm is done, though the judge re- 
moved had no bias in fact and was free from favor. Furthermore, 
prosecution for perjury and the disbarment of conniving and 
unscrupulous attorneys are checks against affidavits founded upon 
mere caprice and with intent to defeat justice. As the court 
well said, what inducement would litigants have in filing affidavits 
without merit, what advantage is there in being tried by one im- 
partial judge rather than by another? 

M. A. S. 



What is an Act of War under a War Exemption Clause 
in a Life Insurance Policy? — A recent case arising out of the 
Lusitania catastrophe has presented to our courts the interesting 
problem of determining what constitutes an act of war. 

In this case, Vanderbilt v. Travelers' Life Ins. Co., 1 decided in 
the New York Supreme Court in June 1920, the question arose 
through a war exemption clause in the decedent's life insurance 
policy. Here the decedent insured held a life insurance policy 
with the defendant, the insurer, in which it was expressly pro- 
vided: "Nor shall this insurance cover * * * death 

* * * resulting, directly or indirectly, wholly or partly, from 

* * * war or riot." The insured, a neutral passenger on board 
the Lusitania, lost his life by drowning when the latter ship was 
illegally 2 torpedoed and sunk by an ordered act of a German sub- 
marine. It was held that this constituted an act of war, and hence 

1 184 N. Y. Supp. 54. 

2 The Lusitania, 251 Fed. 715. 
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the insurer was not liable to the plaintiff, the insured's executor. 
Thus it appears that the case really turns on what may be con- 
strued an act of war sufficient to come within the excepted por- 
tion of the insured's policy. The authorities on this particular 
question are scant, and in many respects this case is one of almost 
novel impression for the courts. 

In regard to the proposition that the facts stated as the proxi- 
mate cause of the insured's death constituted an act of war, two 
avenues of defense may be followed: one, that the act being in 
violation of and opposed to all laws and customs of civilized 
peoples was rather one of barbarism than of war; the other, that 
such an act as committed could not have been in the minds of the 
parties when they met in the insurance contract. Let us consider 
these in turn. 

No distinct line can be drawn between war and barbarism ; they 
are too near akin, and spring from motives too similar. The un- 
civilized or barbarous peoples still feel free to practice any methods 
of warfare of which they can conceive, regardless of their inhu- 
manity. Perhaps every organized State has its own notion of what 
is war, but various and eminent philosophers and jurists have 
sought from the common agreements of the majority of States 
in the light of reason and humanity to set out in writing inter- 
national practices in warfare and to codify these into rules of war. 3 

One of the earliest writers whose views on international law 
were generally recognized was Grotius, who, in his De Jure Belli, 
denned war as an "armed contest between nations".* Here, ac- 
cording to the older view, sufficient latitude remains under the 
definition for a nation's forces to practice almost any act author- 
ized by their government. But more humane principles had be- 
come adopted as the rule in warfare when Vattel, writing prior to 
1758, reminded the world: 

"Let us never forget that our enemies are men. Though reduced 
to the disagreeable necessity of prosecuting our right by force 
of arms, let us not divest ourselves of that charity which con- 
nects us with all mankind. Thus shall we courageously de- 
fend our country's rights without violating those of human 
nature. Let our valor preserve itself from every stain of 
cruelty and the lustre of victory will not be tarnished by in- 
human and brutal actions." 5 

And as Phillimore, the English jurist, later observed: 

"War is not to be considered as an indulgence of blind passions, 

3 The Paquete Habana, 175 U. S. 677, 700, and authorities cited, where 
to ascertain international' law, the court says: "Resort must be had to 
the customs and usages of civilized nations; and, as evidence of these, 
to the works of jurists and commentators. * * * Such works are 
resorted to by judicial tribunals, * * * for trustworthy evidence of 
what the law really is." 

' De Jure Belli, I. I. C. I. 

5 Vattel, Law of Nations, Chitty's ed., p. 362. 
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but as an act of deliberate reason, and, as Lord Bacon says, 
'No massacre or confusion but the highest trial of right.' 

"* * * It is regulated by a code as precise and as well un- 
derstood as that which governs the intercourse of States in 
their pacific relations to each other. 

"As war is the conflict of societies, that is, of corporate bodies 
recognizing and governed by law in all their actions, war 
must be and is, as has been stated, carried on with reference 
to rules and principles of law governing that particular mode 
of social action." 6 

Bynkershoek stands almost alone in allowing the practice of un- 
limited deceit, as well as unlimited force in his notion of war. 7 

The view taken of war in the United States has been to follow 
an early decision of our Supreme Court in 1800, in which Justice 
Washington said : 

"It may, I believe, be safely laid down, that every contention by 
force between two nations, in external matters, under the 
authority of their respective governments, is not only war, 
but public war. * * * One whole nation is at war with 
another whole nation, and all the members of the nation de- 
claring war, are authorized to commit hostilities against all 
the members of the other in every place, and under every 
circumstance." 8 

Our Supreme Court went even further than this in one of the 
few cases on our point, and held in Montoya v. United States, 9 
decided in 1901, that the depredations of a band of Indians, as 
hostile acts against the government and all settlers with whom 
they came into contact, constituted evidence of an act of war. 
Such, in general, is the view of war taken by the early philoso- 
phers and the standard American cases. The trend among mod- 
ern commentators on International law seems to include the new 
methods of destruction, such as the airplane bombs, machine 
guns, heavy cannon, and the like, as legitimate agencies of war. 

The submarine, while it can be used legitimately in warfare 
against armed naval vessels, finds difficulty in operating success- 
fully against merchant vessels within the tenets of maritime prize 
law, due to the restrictions upon its operation in view of its par- 
ticular form and methods. Considering now international sea 
law with regard only to the right of a naval vessel to sink an un- 
armed enemy merchantman, it is well settled that the merchant- 
man may be sunk only on resistance or flight or where it is im- 
possible to take the captured prize into port, but even then, not 
unless provision be made for the s afety of those on board the 

* 3 Phiiximore, International Law, pp. loo, 101. 

' Bynkershoek, De Rebus Bellicis, cited 40 Cyc. 303, note 2, where he 
defines war as "a state in which those who are independent contend by 
force or deceit for their rights". 

' Bas v. Tingy, 4 Dall. 37. » 180 U. S. 261. 
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prize. 10 It is questioned by Professor Minor whether the sub- 
marine may ever be lawfully and successfully used against mer- 
chantmen. 11 The rules mentioned above have been followed in 
prize code regulations of all the principal world sea powers. 12 In 
the United States it is provided: 

"In the case of an enemy merchantman, it may be sunk, but 
only if it is impossible to take it into port, and provided always 
that the persons on board are put in a place of safety." 13 

And with reference to Germany herself, the following law was 
in force at the date of the Lusitania's destruction: 

"Before proceeding to a destruction of the vessel, the safety 
of all persons on board, and, so far as possible, their effects, 
is to be provided for." 14 

Thus it is believed the proposition is established that in our 
case the proximate cause of the insured's death was an act not 
sanctioned by any rule of international law. However, neither 
reason nor circumstances will sustain the further proposition 
that an illegal act of war is not an act of war but of barbarism. 
For here it is indisputable that but for the war the proximate 
cause of the insured's death would not have occurred; hence his 
death resulted at least "partly or indirectly from war". 

Now let us turn to the second avenue of defense, the conten- 
tion that granting that the act whereby the insured met his death 
might be construed as an act of war, nevertheless it was a con- 
tingent act that could not have been in the minds of the parties 
when they made the contract of insurance. It may be taken for 
our purposes as axiomatic that for a valid contract the minds of 
the parties must meet, and the contract is governed by what was 
evidently in the minds of the parties at the time the contract was 
made. 15 It is also incontrovertible that an insurance policy is a 

10 The Lusitania, supra, and authorities cited, p. 734. See article by 
Prof. Raleigh C. Minor, "Should the Submarine be Used in Warfare upon 
Commerce?", 3 Va. Law Rev. 573. 

11 "Should the Submarine be Used in Warfare upon Commerce?", 
supra, wherein the author treats of the inadaptability of submersible ves- 
sels to open warfare, and outlines four conditions which must be com- 
plied with for an armed vessel to be used lawfully against enemy merchant 
vessels, and shows the impracticability of the submarine in meeting 
these requisites. The conditions are (1) that the force be adequate to 
overcome resistance, or to render resistance virtually useless; (2) that 
the attack be an open one, for the attacking nation must bear the full 
liability for the act; (3) that precautions be taken for the safety of the 
innocent non-combatants; and (4) that the prize be not destroyed unless 
necessity demands it. 

12 The Lusitania, supra, authorities cited, p. 735. 

13 Idem, 735, citing U. S. White Book, European War, No. 3, p. 192. 

14 Idem, 736, citing German Prize Code, § 116 (Huberick & Kind trans- 
lation, p. 68). 

15 6 R. C. L. 835, where it is stated, "The parties should be bound for 
what they intended to be bound for, and no more." 
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contract, and the rules established for the construction of written 
instruments apply to contracts of insurance. 16 Further, it may 
be said that the intent of the parties should govern the interpre- 
tation of a policy. 17 Also any standard life insurance policy is 
evidence and authority that an insurer may make such exceptions 
from the risks assumed as he sees fit, and these exceptions are 
binding on the insured when, being cognizant of them, he accepts 
the policy. 18 By the great weight of authority, the construction of 
insurance contracts is strongly against the insurer, and in favor 
of the insured, especially where a forfeiture is involved, so that 
indemnity will be granted rather than denied. 19 In construing 
the contract in the instant case, prior decisions would probably 
govern, but no cases absolutely in point being available, we must 
look to common usage and custom and the surrounding facts in 
order to ascertain, if possible, the intentions of the parties. 

Is it likely, unless the contract were made with the knowledge 
of Germany's proclamation of the war zone and her warning to 
neutrals of their risk in entering this area, that either the insurer 
or the insured contemplated such an act by Germany as that actu- 
ally committed ? Nothing so barbarous had been done in naval 
warfare within modern times at least, nor, in view of the state of 
law on the subject and Germany's previous insistence upon up- 
holding the established laws of nations, would a prudent man 
have reasonably anticipated such an act. Rather, we believe, the 
situation contemplated was where the insured should as a com- 
batant or even as a non-combatant subject himself to the risks 
of war as practiced by civilized nations. 

However, even on the merits, it may be said that since neither 
party anticipated, in making the contract, the contingency that 
subsequently occurred, mutuality of contemplation was not there- 
by destroyed, and so in the absence of other evidence we are 
justified only in construing the terms of the contract in the cus- 
tomary or usual connotation of such or similar words in such or 
a similar context. Again, on the facts as we have them we must 
agree with the decision of the case. 

The importance of this case is to carry the law a bowshot 
beyond its former position to meet a new situation. This prog- 
ress is accomplished here through the court's prerogative of in- 
terpretation. We see an act inherently illegal, and even barbarous, 
exempting one party from a contract when it injured the other, 
an equally innocent party. It may be in many ways an unjust 
decision, but it will be invaluable in future wars as a warning to 
persons becoming insured and a precedent on which insurance 
companies will rely. 
B. P. C. 

16 14 R. C. L. 925 and cases cited. 

" 14 R. C. L. 925 and cases cited. 

K 14 R. C. L. 1225. 

19 14 R. C. L. 926 and numerous cases cited. 



